L
P
=
=
L
9
LA
1Q
b=
[
L=
-4
@
(]
| Z
C o
<
- Z
e
=
o
L Z

COMPI31.3/2012 Appication No.: QM E1TER014 Ordar Data 158032014 Fagetofig

PAGES 186 CHARGE 59
012178/2014 Foad By &»’fH@VO
Proparad By :MS. BITTAN RAJPUT ,_,fr
Appliadon  : 24/03/2014 Examned By:|  HU[ ]
Propared on  : 07/04/2014 ' :
Notificdon Uiy .
Delivaradon '

100 2 L Ul @(\\N\

AN
Dy 5.0 o Saction Officar
Dacres Depanment Dwcraa Dopanment
IN THE HIGH COURT OF GLUJARAT AT AHMEDABAD
COMPANY PETITION 313 of 2013
In COMPANY APPLICATION 271 of 2013
1 AMBUJA CEMENTS LIMITE

AT P.O. AMBUJANA NAR, GIR

SOMNATH |, GLUAR

962715

Patifionar(s)
VERSUS
1
Faspondenk{s)

Being - Mo. 313 of 2013

Appaaranca on Record: B

A & M & 5 SHROFF CO. as ADVDCATE for the Potiioner(s) No. 1 L
NOTICE NOT RECD BACK for tha Raspondent(s) No. 1

MR MIOBAL A SHAIKH as ADVOCATE for the Baspondant(s) No. 1
COURTS ORDER .
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‘COMP/313/2013 Appication No.. Of 21782014 Order Dta: 152/03/2014 T RT

DA OMPA13/2013 JUDIGMENT

IN THE HIGH COURT OF GUJARAT AT AHMEDABAD
COMPANY PETITION NO. 313 of 2013

In
COMPANY APPLICATION NO. 271 of 2813

FOR APPROVAL AND SIGNATURE:

HONOURABLE MR.JUSTICE 5.R.BRAHMEHATT
. q OQpA

1 Whether Reporters of Local Papers may be allowed to -F—E~JQHig

see the judgment ?

2 To be referred to the Repqrter or not ?

3 Whether their Lo;d'w ps Hlﬁh to see the fair copy
of the ]udgment s

4 Wnether this caseglnv01ves g SUbﬁtantlnl guestion
of law as to the ;nterpretatzoﬂ of the Constitutien
ef India, 195@ er any order made thereunder 7

S Whether it is | to be circulated t@ the civil judge 7

AMBUJA- CEMENTJ LIMITED Petitioner
o s MEFELS
mmuwwa,--ﬁaﬁiﬁDﬂﬂEﬂt

Appearance:

MR. SAURABH SOPARKAR Ld. SENIDR ADVOCATE along with Mr.
Sharad Mathkar, Mr. Tejas Karia, Mr. Nirag Pathak and Ms.
Sachi Punani for A & M & 5 SHROFF 0., ADVOCATE for the
Petitioner No. 1

MR M.IQBAL A SHAIKH, ADVOLCATE for the Respondent No. 1

CORAM: HONCURABLE MR.JUSTICE S.R.BRAHMBHATYT
Date : 18/03/2614

ORAL JUDGMENT

1. Heard Mr. Saurabh Soparkar, Llearned Senior

Fe 101 15

o

Natbnal Inlormatics Cartra

Fage 3P 16

YrNo

FEAT

-

[ A H A

™~y



CLALATIOAL AL ASlESMRELATLOR ATATO =
saadshon RLERRS

NATIONAL INFORMATICS €ENTRE

s

A N BT S

//d/nmwma:ams Appcation No.:

024 TE2014 Ordar DaRa: 18/0372014 FaRgasnt1e

A OMPII4212013 . : JUDSMENT

Advocate along with Mr. Tejas Karia and Mr. Nirag
Pathak, learned advocates Tor Amarchand & Mangaldas &
Suresh A.Shroff & Co., on behalT of the petitioner
Company.

2. The present petition has been filed by the
petitioner Company under Sections 391 to 394, read
with Section 180 and other relevant provisions of the
Companies Act, 1956 ("Act") seeking sanction to the
Scheme of Amalgamation between Ambuja Cement Limited
(hereinafter referred to az petiticner Company or
Transferee Company) Holcim (India) FPrivate
Limited {hereinafi y to  as TransfTeror
Company} and i shareholders and
creditors and appro the r duction of capital of
the petitioner ¢ terms of the Minute being
Annexure V to t . pet tion No.313 of 2013.
The petitioner s given in detail the
background, cirgﬁmﬁiaﬁﬂe #éﬁ%gnale and significant
bepefits envisag ~the Scheme, in 1S

S A

petition.

3. It is submitted én_ behalt of the petitioner

Company that the Scheme inter alia provides Tor
transfer by way of amalgamation of the entire
undertaking (defined in the Scheme} of Tramsferor
Company into the petitioner Company, for reduction of
capital of the petitioner Company and the dissolution
of the Transferor Company without winding up under
Sections 391 to 354, Settiﬂﬁs 1898 to 184 and other
relevant provisions of the Act, a3 set out in the
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Scheme,

4. It has been submitted that the petitioner Company
in Company Petition No.313 of 2813 1is primarily
engaged 1in the business of manufacturing and
marketing of cement and clinker for domestic and
export markets and in the business of manufacturing
and dealing in Grey Cement, White Portland Cement,
Ordinary Portland Cement and Cement of all Kkinds and
varieties, Concrete, Lime, Clay, Gypsum and Lime
Stone, Sagole, Soap Stone, Repifix Cement and allied
products and by prod he petitioner Company 1is

g to establish, construct,
any factory for

acquire, run

manufacturing < i tied products., The |

Petition HNo.313 of
through 1ts in  cement
manufacturing veptur
5. By an order dated 15™ October, 2813 passed in the
Company Application No.271 of 2013, filed by the
petitioner Company, this Court héd directed that the
meetings of the equity shareholders be convened and
held at the registered office of the petitioner
Company. This Court had granted permission to
dispense with the requirement of convening meeting of

the secured creditors and unsecured creditors. By the

sgid order, the Chairman appointed Tor the meeting of
the equity shareholders was directed to report the
result of the meeting to this Court. Additionally,
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this Court had also directed the petitioner Company
to seek the approval of its public shareholders to
the Scheme through voting by postal ballot and e-
voting in compliance of the SEBI (ircular bearing no.
CIR/CFD/DIL/5/2013 dated 4% February 2013 read with

~Circular number CIR/CFD/DIL/3/2813 dated 21% May,

2013. By the said order, the petitioner Company was
directed to place the results of the ballot voting or
e-voting before this Court.

6. As dlrected by this Court, meeting of the Equity

Chairman of the
meeting dated &

with the the Equity
Shareholders of present and
voting, either in pe kgg Copy of the

said Report hang&E&w@ﬂn@haimas Annexure {3 to The

petition.

OO SN S

7. As directed by this Court, the petitioner Company

sought approval of the public shareholders to the

Scheme through postal ballot and e-veting. The postal

ballet and e-voting process closed on November 18,
2013, and the result were declared on November 21,
2013. The scrutinizer’'s repart, dated November 21,
2013 reflecting that votes cast by public shareholder
in favour of the Scheme are more than the voles cast
by public shareholders against the Scheme, has been
annexed as pnnexure R to the petition.
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8. Part III of the Scheme deals with cancellation of
15,06,70,120 equity shares of face value of Rs.2 each
of the petitioner Company held by the Transferor
Company in the petitioner Company. (lause 19 of the
Scheme postulates cancellation of the existing
shareholding of the Transferor Company in the
petitioner Company, without any further act of deed,
in accordance with provisions of Section 160 to 103
of the Act and the order of the High Court
sanctioning the Scheme shall be deemed to be also the
order under Section 102-ef the Act for the purpose of
confirming the rediuction. =

9. Accordingly e-petltloner company in its extra
ordinary Genera 1 hetd on 23™ Nevember, 2613
passed &8 spec résolutlon and approved the

reduction in the capltal of the petltloner Company .

18. The petltlonér' Cnmpany? thereafter filed Tthe
Company Petition in this Coﬁ}t seeking sanction to
the Scheme. By the order dated 18" December, 2013,
this Court admitted the petition and kept for hearing
on 26" February, 2014 and directed the petitioner
Company to give notice of hearing of the petition to
the Central Government through the Regiocnal Director,
Northwestern Region, Ministry of Corporate Affairs
and also directed to publish notice of hearing of the
petition in the concerned newspapers. Publication of
the Notice of hearing of the petition, in the
Government gazette was dispensed,
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11. The notice Tor the hearing of the petition was
accordingly published in the newspapers being English
daily ‘Indian Express' (Ahmedabad edition} and
Gujarati daily ‘Gujarat Samachar® (Rajkot editiom},

dated 7™ Januvary, 2014, Pursuwant to the said

publication in the newspapers, no objections to the
petition were filed in this Court. One shareholder,
Mr. Dipakkumar J. Shah, had served and un-affirmed
copy of an affidavit, raising certain objections, on
the petitioner Company. The petitioner Company, vide
its affidavit in reply- ddtgd 7™ February 2014 dealt
with and answered the 155ue5 raised by the said
shareholder, Mri Dlpékkumdr . Shah, and served a
copy of the z‘;fidavzt in reply upen him. The
petitioner Company§has fllédflfh ATfld&Vlt dated 25T
February, 2014 his eff&ct

12. Notice of thewﬁééfin§f5fw$he petitien has been
served upon Shrl H Iqbal A Shalhh learned standing
counsel appearlng for the (entral Government. Mr.
Shambhu Kumar Agarwal, the Regional Director, North-
Western Region, Ministry of Corporate Affairs, filed
an Affidavit dated 5™ March, 2014 raising certain
observations on the petition. The same bertains W -
(a) amendment to Scheme for issue and allotment of
new shares in dematerialized form; (b} non-compliance
with the reguirements of Accounting Standard = T (c})
requiring compliance with requirements of SEBI
Circular dated 4™ February, 2813 and 21*° May, 2013;
{(d) the treatment of the employees of the Transferor
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Company; (e) placing on record the votes by public
shareholders in the postal ballot and highlighting
the percentage of votes cast against the reselutions
in postal ballot; (f) concern 1in relation to payment
of Rs.3,5008 crore for purchase of 24% shares of the
Transferor Company rather than petiticner <Company
issuing shares to all the current shareholders of the
Transferor Company under a scheme; {g) increase in
shareholding of the promoter pursuant to
implementation of the Scheme; (h) the c¢ircular dated
15*" January 2014 issued by the Ministry of Corporate
Affairs and compliange.-with the Income Tax Act and
rutes framed theww“g :
complaints;

AN oresolution of investor
{j) heaping of a.shareholder complaint.

o, o yr _:raphﬁ 4 1o 14. I have
further heard the 3ubm15510ns made by the learned
Senior Advocate Mr. Saurabh Soparker, appearing for
the petitioner Company, as briefly set out hereunder;

14, With regard to the submission on the amendment to
Scheme for issue and allotment of new shares in
dematerialized form, it 1s submitted that the Scheme
deals with issuance of shares in dematerialized form
as well as physical form; but the petitioner Company
has no objection to modify the Scheme, 1T so directed
by the Court.
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(a) with regard to  non-compliance with  the
requirements of Accounting Standard - 14, it 1is
submitted that the petitioner Company will comply
with the same.

(b} With regard to compliance with regulirements of
SEBI Circular dated 4™ February, 2013 and 21°" May,
2013, 1t is submitted that the petitioner Company has
comptied and will continue to comply with the same.

(c}) With regard tb'gxea%men; of the employees of fhe
Transferor Lumpan ; L“ \ submitted that the
Transferor Company heéﬂonly 4 empleyees and they will
be absorbed bysthe*p&tltlaneg Cnmpany on the scheme
being made effe“‘Lve Haweve’flr the Court directs
the petltloner?;;ompany,_,o ;meﬂlfy the Scheme as
requested by the Rgglﬁnal Blractar the petitioner
Company shall have- no. ab}ect$ans to the same. Shri
Soparkar, also made _Stat&ment that with the
employees of th;ATransferor Company will be absorbed
by the Transferee Company.

{d) With regard to placing on record the votes by
public shareholders in the postal ballot = and
highlighting the percentage of votes cast against the
resolutions in postal ballot, it is submitted that
the same deals with shareholder vote obtained by the
petitioner Company in compliance with the circulars
dated February 4, 2013 and May, 21, 2013 issuved by
SEBI. Tt 1is submitted <that the same was not
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undertaken under the purview of the Companies Act,
1956, and that in anvy event, hath the resnlutions
no.l and no.2 highlighted by the Regicnal Director
were approved by a majority of the public
shareholders of the petitioner Company.

{e) With regard to concern in relation to payment of
Rs.3,500 crore for purchase of 24% shares of the
Transferor Company rather than petitioner Company
igguing shares to all the current shareholders of the
Transferor Company under a scheme, it is submitted
that this is a comm decision taken by the
not prejudicial and

petitioner Compai
therefore in the intér
also submitted jéhét
stromg balance She L
crores will not
the petitioner Ceéﬁ§ﬁ

loner Company has &
autflcw of HKs.3,560
the future growth of

(T} With regard\tmq ubmission regarélng increase in
the shareholding "of the promoter pursuant to the
Scheme, it 1s submitted that the same Will be
pursuant toc allotment of shares to the prﬂmﬁter in
accordance with the share exchange ratic determined
by experts in consideration for the shares held by it
in the Transferor Company.

{g) With regard to the circular dated 15™ January
2014 issued by the Ministry of Corporate Affairs and
compliance with the Income Tax Act and rules Tramed
thergunder, it was submitted that the circular

Fage Bor 14
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requires the Regional Director to invite comments
from the Income Tax Department on tThe proposed
Scheme. The petitioner {ompany undertakes to comply
with relevant Income Tax Act and rules.

{h) With regard to submission regarding resclution
of invester complaints, the petitioner Company
undertakes to address the same in usual Course.

{i) With regard to hearing of a shareholder
complaint, it is submitted that the same deals with
the complaint received  from = one  independent
shareholder, Chand Mohan. It is further
submitted that Company has already
responded to © ; ! that the complainant
has not filed any ibj ] fore this Court,

nd circumstances and
z%h&fﬁﬂ&%entiﬁﬂﬁ raised in the
wit and the submissions

15. Considering all the facts
taking into accoufy alt
Affidavit and the Reply Atfi
made during the course of hearing, I am satisfied
that the observations made by the Regional Director,

Ministry of Corporate Affairs, do not survive.

16. As to the ”abjetfiona" by shareholder, Mr.
Dipakkumar J.Shah, the same do not deserve 1o be
considersd as no such objections are filed in the
Registry of this Court. He has also not remalned
present to oppose The petition. In any case the
petitioner Company, vide its affidavit in reply dated
7% February 2014 dealt with and answered the 1ssues

Lo =L = =i Ll
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raised by the said shareholder, Mr. Dipakkumar J.
Shah, I am therefore satisfied that on this count the
sanction of the Scheme 1s not to be withheld.

17. Learned counsel appearing for respondent
Regional Director has contended that the affidavit is
filed and the requisite statutory statement is also
made, however, the same 1is subject to the points
raised thereabout and he submitted that so far as,
one shareholder's objection 1is concerned, he had
received infcrmatiﬂn that the information was called
for. However, Shri Shatkh. repreaentlng the Regional
Director could nnt indlca " s o whether the said
calling of 1nforﬁat16n whlch 15 orally submitted and
not forming p rsof the aff ﬁav1t would 1in any
manner am0untlng to prapo;edélnvestlgatlun, which in
my wview coul said te be an
investigation, there was ...... nn “answer. Shri  Shaikh
submitted that af;e(ﬁfe;qu}ngyghe explanation in the
form of affidavit which is placed on record on behalf
of the Company, he specifically called wupon the
concerned Reglonal Director as to any addition or
alteration is to be made in the stand taken which 1is
spelt out in the affidavit and he received a
communication on 12.03.2014, copy whereof is placed
on record indicating that the Regional Director
adheres to the affidavit already filed and nothing
more is to be added.

18, In view of the aforesaid, this Lourt was called
upont to keep in consideration the observation made by

Faga 1o 14
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the Apex Court in case of Miheer H. Mafatlal Vs.
Mafatlal Industries Ltd., reported Iin (1996} S.C.
792, with special emphasis upon the observations made
on page Nos.812 to 816 and it was contended that a

sole objector who did not raise any specific .

objection qua any proceedings and has left only a
question cannot be said to be an objector requiring
any further consideration for creating impediment 1n
the way of amalgamation. The Scheme, as such, 18
approved by Delhi High Court. The rest of the points
raised in the affidavit of Regional Directer have
been satisfactorily explained and when there is &
letter dated 12. oh record there may
not be any funt in sanctioning the
Scheme.

o

19. This Court is of iew that the said Objector
namely‘thandiramaniyﬂé QIM@%an has clearly evinced
from her ij&ct@9ﬁ~‘;- . sh i%3§ﬁ absolute awareness
of the present ﬁgq@ééﬁiﬁ‘,,ﬁ&;ihe Scheme prateedingﬁ
and when she has chosen to give herself away from
this proceeding, as no joining party application or
ne objection 1is filed so Tar as tThese present
proceedings are concerned, and when the objections
are filed which do not indicate any legal lacuna in
the procedure, then bearing in mind the observations
of the Apex Court 1in case of Miheer H. Mafallsl
{supra), this Court may safely overruled the same as
otherwise 1t would amount To thwﬂfting the process
which has already started. The thwarting is alss not
unwarranted, if the c¢ircumstances so persuade the

FEge IZor 149
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Court. But in the instant case, the Court 1is
satisfied qua lack of any invalid objection and hence
the Court is of the view that the Scheme is required
to be sanctioned.

20. Under the circumstances, I hold that the present
Scheme of Amalgamation 1is in the interest of the
shareholder and creditors of the petitioner Company
as well as in the public interest and the same
deserves to be sanctioned.

21. The reduction of.share. capital of the petitioner

jﬂjtitiun is approved and

eductlon of the share

22. The petitioﬁwi;ychﬁéﬁed of accordingly. So far
as the costs tomb-i . X0 the Central Government,
Standing CaunsekmgfeAmGncer.é_, I quantify the same
at Rs., 7,580. The same may be paid to the Llearned
Standing Counsel appearing for the Central

Government,

23, The petitioner Company is further directed to
lodge a copy of this order, the schedule of assets of
the Transferor Company as on the date of this order,
if any, and the Scheme duly authenticated by the
Registrar, High Court of Gujarat, with the concerned
Superintendent of Stamps, for the purpose of
adjudication of stamp duty, if any, on the same

Page 1907 15

Natbna! Intormatics Cantre

Pige i8of 18



B e T .

) NATIONAL INFORMATICS CENTRE

// COMP/31.2/2013 Application No.:

Oi12178/2014 Qrdar Daa: 12/03/2014 Fageicoris

QICOMPAI13IEMS JUDGMENT

within 60 days from the date of the order.

24, The petitioner Company is directed to file & copy
of this order along with a copy of the Scheme and the
Minute as approved by the Court with the concerned
Registrar of Companies, electronically, aleng with e-
form 21 in addition to physical copy as per relevant
provisions of the {ompanies Act, 18956.

'25. The petitioner Company 1is directed to publish
notice of requisitioen of Minute being Annexure V as
approved by the gﬁuﬁﬁw with the Regiqtrar of
Companies, Ahmedab d, Gu}arat Dadra and Nagar Haveli
and publish it &nca ;n The ‘Indian Express (Ahmedabad
edition) and Gu arat itranalat;on thereof in Gujarat
Samachar (Rajkot = ‘; 3 W‘Ihlﬂ 21 days of the
registration W1th the Reg1s§rdb GT Companies,

26. Filing and- 15%udnae af ~drawn up orders are
hereby dlspensed w1tﬁ Ak f

R

27. ALl concerned authorities to act on a copy of
this order along with the Scheme duly authenticated
by the Registrar, High Court of Gujarat. The
Registrar, High Court of Gujarat shall 1issue the
authenticated copy of this order along with Scheme as

%é.R.BRAHHBHATT, J.}
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